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Why Paternalism in Review of the Denial of Veterans 
Benefits Claims is Detrimental to Claimants 

Kenneth M. Carpenter* 

 
I.  INTRODUCTION 

  
Congress began providing veterans pensions in early 1789, and after 
every conflict in which the nation has been involved Congress has, in 
the words of Abraham Lincoln, "provided for him who has borne the 
battle, and his widow and his orphan."  The VA was created by 
Congress in 1930, and since that time has been responsible for 
administering the congressional program for veterans' benefits.1   

 
Historically, Congress has endeavored to create a non-adversarial system for awarding 
benefits to veterans, thus creating a unique character and structure to the Veterans 
Benefits System.2  In 1988, Congress enacted the Veterans Judicial Review Act and 
Veterans Benefits Improvement Act of 1988 establishing, for the first time, judicial 
review of decisions of the Department of Veterans Affairs (“VA”).3 
 On November 18, 1988, President Reagan signed into law the Veterans Judicial 
Review Act (VJRA).4  This statute constituted a sea change in the history of veterans 
claims.5  Prior to this statute, attorney fees were capped at 10 dollars, total 
compensation; after the enactment, no attorneys fees lawfully can be charged or paid 
for work at the administrative level, prior to a first final decision of the Board of 
Veterans' Appeals.6   Attorneys may charge a fee for representing VA claimants, only 
after a first final decision of the Board of Veterans' Appeals.7  The result of such 
paternalism is to realistically prevent attorneys from representing VA claimants until 
after the record of the administrative proceedings has been closed. 
 The passage of this act created judicial review in the Veterans Benefits context 
establishing a clear intent to preserve the historic, pro-claimant system.8   
 Implicit in such a beneficial system has been an evolution of a completely ex 
parte system of adjudication in which Congress expects VA to fully and 
sympathetically develop the veteran's claim to the optimum before deciding it on the 
merits.  Even then, VA is expected to resolve all issues by giving the claimant the 
benefit of any reasonable doubt.9  
 Congress expressly noted that, "In such a beneficial structure there is no room 
for such adversarial concepts as cross examination, best evidence rule, heresy evidence 
exclusion or strict adherence to the burden of proof."10   Thus, Congress preserved the 
unique character and structure of the veterans benefits system but at a detrimental cost 
to VA claimants seeking appellate review of the denial of benefits by the Secretary. 
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 While paternalism in the development and initial adjudication process inures to 
the benefit of claimants, paternalism in the review of the denial of benefits works a 
detriment to those individuals challenging the decisions of the Secretary.11  In 1990, 
the Secretary of the Department of Veterans Affairs promulgated 38 C.F.R. § 3.103(a) 
as a statement of policy. The regulation states in pertinent part: 

Proceedings before VA are ex parte in nature, and it is the 
obligation of VA to assist a claimant in developing facts pertinent to the 
claim and to render a decision which grants every benefit which can be 
support in law while protecting the interest of the government.   

 
 This statement of policy guarantees and acknowledges the Agency's obligation 
to assist claimants in developing facts pertinent to the claim and to render a decision 
which grants every benefit to which a claimant may be entitled under law.   
 However, fundamental problems exist when extending paternalism to the 
appellate review process of the decisions of the Secretary.  The maintenance of 
paternalism in the appellate process undermines and often prevents claimants from 
obtaining the benefits to which they are entitled to under law because of the obstacles 
created by paternalism that interfere with the process of review of the denial of benefits 
by the Secretary.   
 

II.  OVERVIEW OF THE ADMINISTRATIVE AND JUDICIAL REVIEW OF 
THE DENIAL OF VETERANS' BENEFITS 

  
A.  Administrative Review 

 
 In fiscal year 2002, the VA paid over 22 billion dollars in disability 
compensation to an average of about 2.4 million veterans and over 300,000 survivors.12  
VA also paid over three billion in pensions to an average of about 580,000 veterans 
and survivors.13  The amount of disability compensation largely depends upon the 
degree to which a veteran is disabled.14  VA determines the degree to which veterans 
are disabled in 10 percent increments on a scale of zero to 100 percent.15  Basic 
monthly payments range from $104 per month for 10 percent disability to $2,193 per 
month for 100 percent disability.16  About 65 percent of veterans receiving disability 
compensation have disabilities rated at 30 percent and lower.17  Only approximately 
eight percent of disabilities are rated at 100 percent.18   
 VA operates through 57 regional offices19 that accept claims and render initial 
decisions.20  Administrative appellate review of the decisions of the Secretary requires 
claimants to indicate a desire to appeal, not once, but twice.21  A claimant must first 
file a Notice of Disagreement, expressing a desire for appellate review of the decision 
of the Secretary.22  In response thereto, the Agency is required to prepare a Statement 
of the Case, providing a summary of the evidence, citation to pertinent laws and 
regulation, the decision made on each issue, and a summary of the reasons for such 
decisions.23 However, an appeal is not perfected until a claimant has completed a 
substantive appeal by filing a VA Form 9 after a Statement of the Case has been 
furnished by the Agency.24   
 Since November 2000, the statutory scheme has imposed upon the Secretary 
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certain paternalistic duties which are required to be performed prior to adjudicating a 
claim on the merits.  Specifically, upon receipt of an application for benefits, the 
Secretary is required to notify the claimant and his representative, if one has been 
obtained, of the "evidence necessary to substantiate the claim."25  Additionally, the 
Secretary has an affirmative duty to assist claimants in obtaining evidence necessary to 
substantiate their claims.26  VA must obtain the veteran's service medical records,27 as 
well as information from other governmental or non-governmental sources that have 
been adequately identified and authorized by the claimant.28  Moreover, other federal 
agencies have an affirmative duty to provide information to the VA.29  Congress 
reaffirmed and clarified the obligations of the Secretary by enacting the Veterans 
Claims Assistance Act of 2000.30  
 Following the receipt of the substantive appeal (VA Form 9), the Agency of 
Original Jurisdiction will certify the case to the Board of Veterans' Appeals.31  When 
an appeal is certified to the Board of Veterans' Appeals for administrative appellate 
review, the appellate record is transferred to the Board and the appellant and his or her 
representative are notified in writing of the certification and the transfer.32  Decisions 
of the Board are required to be based upon the entire record in the proceeding, 
consideration of all evidence, material of record, and the applicable provisions of law 
and regulation.33   
 Since the enactment of the Veterans Judicial Review Act of 1988, the Board of 
Veterans' Appeals has issued annually the following total numbers of decisions: 
 
 1989  38,673   1997  43,347 
 1990  46,556   1998  38,886 
 1991  45,308   1999  37,373 
 1992  33,483   2000  34,028 
 1993  26,400   2001  31,557 
 1994  22,045   2002  17,231 
 1995  28,195   2003  24,630* 
 1996  33,944     *estimated34 
 
B.  Judicial Review of BVA Decisions 
 
 In order to obtain review of a final decision of the Board of Veterans' Appeals, 
by the U.S. Court of Appeals for Veterans Claims, a person adversely affected by such 
decision must file a notice of appeal with the court within 120 days after the date on 
which notice of the decision is mailed pursuant to 38 U.S.C. § 7104(e).35   
 The scope of judicial review of decisions of the Board of Veterans' Appeals 
includes determining whether the Board's actions were unconstitutional or in violation 
of the relevant statutes or regulations; whether the Board's actions were "arbitrary, 
capricious, an abuse of discretion, or otherwise not in accordance with law"; whether 
the Board's actions were "in excess of statutory jurisdiction, authority, or limitations, or 
in violation of a statutory right"; or whether the Board's actions were "without 
observance of procedure required by law."36   
 A claimant filing an appeal of a BVA decision to the U.S. Court of Appeals for 
Veterans Claims, receives a Designation of Record (DOR) from counsel for the 
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Secretary of the Department of Veterans Affairs.37  The DOR is generated by the 
General Counsel for the Secretary based upon the contents of the veteran's claims 
file.38  A claimant is allowed, by rule, to counter designate any portions of the record 
not included by the General Counsel in the DOR.39  Judicial review is limited, by 
statute, to the content of the record of proceedings before the Secretary and the Board, 
the contents of the veteran's claims file.40   
 

III.  A NON-ADVERSARIAL PROCESS WITHOUT PATERNALISM 
 
 The non-adversarial nature of the veterans' benefits system can be maintained 
without extending paternalism to the appellate review of the Agency's denial of 
benefits.  In particular, the continuation of paternalism after the initial denial of 
benefits, as part of the administrative appellate review process, is detrimental to the 
interest of veterans and other eligible claimants seeking an objective and independent 
review of the Secretary's denial of benefits.   
 Black's Law Dictionary defines paternalism as "[a] government's policy or 
practice of taking responsibility for the individual affairs of its citizens, [especially] by 
supplying their needs or regulating their conduct in a heavy-handed manner."41  As 
applied to the review of the denial of VA benefits, paternalism denies VA claimants 
fundamental rights enjoyed by other citizens seeking review of the denial of disability 
benefits.  
 The continuation of the paternalism of the Agency, in the context of the review 
of veterans' benefits denials is a detriment, not a benefit to claimants.  Veterans and 
their survivors are deprived of fundamental rights afforded every  citizen of this 
country, but denied to veterans and their families because of a misguided public policy, 
which extends paternalism to the appellate review of the denial of benefits.  This article 
will compare the rights available to Social Security disability claimants with the 
constraints imposed by a paternalistic process of reviewing the denial of veterans' 
benefits.   
 Many agency systems of adjudication are based to a significant extent on the 
judicial model of decision making.42  The Social Security Administration (SSA) is 
perhaps the best example of an agency that is not based upon the judicial model.43  The 
most important modification of the judicial model by the Social Security statutory and 
regulatory scheme is the replacement of the normal adversary procedure with the 
"investigatory model."44  Social Security proceedings are therefore inquisitional, rather 
than adversarial.45  Such a model is consistent with the non-adversarial nature of the 
veterans benefits system, but without the burdens imposed by the continuation of 
unnecessary paternalism.   
 The duty of the Administrative Law Judge (ALJ) in an administrative review of 
the denial of benefits to a Social Security claim is to investigate the facts and to 
develop arguments both for and against granting benefits.46  The Commissioner of the 
SSA has no representative before the ALJ to oppose the claim for benefits.47   Neither 
VA statutes nor regulations provide for a comparable requirement upon the initial level 
of appellate review or upon the final administrative appellate review at the Board of 
Veterans' Appeals.  An express statutory direction to the Agency is needed to require 
that after an appeal is necessary, an independent investigation of facts and development 
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of arguments for and against the granting of benefits should be imposed on the 
Agency's administrative appellate process.   
 Just because VA claimants have the benefit of paternalism in the development 
of the claim does not mean that paternalism is beneficial in the appeal of the denial of a 
claim.  The result is a de facto and sub silento adversarial development and definition 
of the issues by the formerly paternalistic VA system, which does not exist in the 
administrative review process of the SSA.48  The non-paternalistic process in the Social 
Security scheme develops issues in a non-adversarial administrative appellate review 
process undertaken by an independent ALJ and includes certain rights not currently 
available to VA claimants. 
 Once the paternalistic VA system denies benefits, that same paternalism works 
to the substantial detriment of claimants who have received an adverse decision from 
the Secretary of the Department of Veterans Affairs (Secretary).  Social Security 
claimants denied benefits are afforded a non-adversarial, but independent review of the 
Agency's decision to deny benefits.   There is no reason that claimants denied VA 
benefits should not be entitled to the same non-adversarial, but independent review of 
the Secretary's decision to deny benefits.   
 
IV.  AN OVERVIEW OF THE ADMINISTRATIVE AND JUDICIAL REVIEW 

OF THE DENIAL OF SOCIAL SECURITY BENEFITS 
  

A.  Social Security Claimant’s Rights to Discovery 
 
 A full review of all applicable Social Security regulations does not indicate an 
incorporation of the Federal Rules of Civil Procedure regarding discovery,49 such as 
the use of depositions, notices to produce, and requests for admissions.50  Nevertheless, 
in many administrative hearings the judges permit pre-hearing discovery pursuant to 
the Federal Rules of Evidence.51  Therefore, the representative can properly dispatch 
interrogatories to the consulting doctor, vocational expert, and other persons indicated 
in the review of the claimant's file.52  Further, the representative in these jurisdictions 
can enjoy full use of pre-hearing deposition tactics and requests for admissions as 
well.53  However, the representative must be aware that the regulations do not provide 
for such use of civil procedure discovery and in fact only prescribe a very limited 
scope of pre-hearing discovery.54     
 The Social Security regulations explicitly provide only for subpoenas for the 
attendance of witnesses and for the production of documents.55  A request for a 
subpoena must be made directly to the ALJ or at an SSA office not less than five days 
prior to the time fixed for the hearing.56  Thereafter, the ALJ will determine if the 
witness' testimony and documents are material to an issue at the hearing.57  The SSA 
will pay the cost of issuance of the subpoena and the appropriate fees and mileage of 
any witness.58   
 In the event that the person to whom the subpoena is directed fails to appear at 
the hearing or fails to produce a document, the ALJ is without individual power to 
make a citation for contempt.59  The ALJ must apply to the U.S. district court via the 
designated U.S. attorney for permission to proceed with the contempt citation against 
the contemner.60 
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B.  Right to Counsel 
 
 The Constitution does not provide any right to counsel in the disability 
determination process.61  However, the claimant does have a statutory right to counsel 
at the hearing.62 
 The ALJ has the duty to advise the claimant of his right to counsel.63  The ALJ 
is required to explain how and why legal representation would be valuable or to set out 
the burden of proof the claimant must uphold with or without representation.64  
Further, the ALJ must inform the claimant that he has an opportunity to have free 
representation.65  If a claimant appears at the hearing without an attorney, the ALJ has 
a duty to "scrupulously and conscientiously probe into all the facts."66  The ALJ has to 
fully develop the proof and carefully weigh it.67   
 This duty is even more complex once it becomes apparent to the ALJ during 
the course of the hearing that the claimant is having difficulty answering simple 
questions and that there exists a possibility that the claimant may have a mental 
problem.68  Even where the claimant is represented by an attorney, the duty of the ALJ 
to fully develop the record still exists.69 
 
C.  The Duties of an Administrative Law  Judge 
 
 The ALJ must fully and fairly develop the record so that a just and accurate 
determination may be made.70  Although the ALJ has this duty when a claimant is 
represented by counsel,71 the ALJ's obligation is enhanced when a claimant has no 
representation.72 
 
D.  Judicial Review of ALJ Decisions 
 
 The review of denial of benefits by Social Security following the decision of an 
ALJ is undertaken by federal district courts.73  Review is limited in scope, since the 
evidence cannot be reweighed, nor can a judgment be substituted for the decision 
rendered.74  The district court will have the power to enter a judgment affirming, 
modifying, or reversing the decision, with or without remanding the case to the appeals 
council for a hearing.  The findings of the Commissioner as to any fact, if supported by 
substantial evidence, are conclusive.75  Therefore, the court will decide the issues of 
law and determine whether there is substantial evidence to support the findings of fact 
based upon the pleadings and the transcript of the record.76     
 The Social Security Act is to be broadly construed and liberally applied.77  
Where the Commissioner applies the incorrect rule of law, the matter is remanded for 
correction by the Commissioner instead of the court awarding benefits.78   
 The decision of the district court granting summary judgment is reviewable de 
novo.79  The court of appeals must consider the record as a whole, weighing both the 
evidence that supports and detracts from the Commissioner's conclusion.80  The court 
may not affirm simply by isolating a specific quantum of supporting evidence.81     
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 V.  HOW VA CLAIMANTS ARE ADVERSELY AFFECTED BY  
 PATERNALISM AT THE ADMINISTRATIVE APPELLATE LEVEL 

 
 The paternalism contemplated by Congress, prior to the denial of benefits by 
the Secretary, is unquestionably beneficial to claimants.  However, when that 
paternalism is extended to the administrative appellate review process, paternalism 
effectively denies claimants' rights enjoyed by other citizens seeking administrative 
appellate review of their denial of disability benefits.  By comparing the rights afforded 
Social Security claimants to the constraints imposed by paternalism to claimants 
seeking VA benefits, the adverse effects upon claimants will become evident. 
 In order to initiate and perfect an appeal, VA claimants must comply with the 
requirements of 38 U.S.C. § 7105.  These requirements are cumbersome and 
unnecessarily burdensome to claimants seeking administrative appellate review of the 
denial of VA benefits.  A Social Security claimant is provided a standardized form to 
request reconsideration of an initial denial of benefits.  The Department of Veterans 
Affairs does not provide a standardized form to initiate an appeal of the Secretary's 
denial of benefits.  While there are advantages to VA claimants not being required to 
file a standardized form to initiate an appeal, VA regulations presently create distinct 
disadvantages. 
 38 U.S.C. § 7105 mandates that a claimant not merely express disagreement in 
order to initiate an appeal but that he subsequently reaffirm and perfect an appeal with 
the filing of what amounts to a second notice of appeal in the form of a substantive 
appeal.  The failure of a claimant to file a substantive appeal prevents consideration of 
the appeal initiated by the filing of his Notice of Disagreement.82  A Social Security 
claimant seeking administrative appellate review following the denial of 
reconsideration files a standardized form requesting a hearing before an ALJ who 
conducts a de novo and independent review of the Agency's denial.  Curiously, the VA 
does provide a standardized form for perfecting an appeal but does not provide a 
standardized form with the required "magic words" for a notice of disagreement. 
 Furthermore, by regulation, the Agency has imposed an additional burden upon 
claimants seeking to obtain administrative appellate review by filing a Notice of 
Disagreement and requiring that the Notice of Disagreement include special language 
that indicates a "desire to appeal."83  These "magic words" could easily be incorporated 
into a standardized form created by the Agency. Prior to this regulatory imposition in 
February 1992, the U.S. Court of Appeals for Veterans Claims (CAVC) interpreted the 
statute as not requiring any special wording other than the expression of disagreement 
with the Agency's decision.84  This regulatory requirement evidences a shift from a 
non-adversarial process to the implications of the beginnings of adversarialism in the 
administrative appellate review process. A Social Security claimant must merely 
complete and execute two standardized forms in order to obtain review by an ALJ.   
 The government's heavy-handed regulation of the process to initiate and perfect 
an administrative appeal is evident when compared to the non-adversarial process 
employed by the Social Security Administration for the review of the denial of 
benefits. It is unreasonably paternalistic to require VA claimants to affirm twice their 
intent to appeal the denial of benefits by the Secretary.  The additional burden of 
perfecting an appeal with a substantive appeal is heavy-handed and works to the 



Carpenter 

292  

benefit of the administrators and not to the claimants seeking review of the denial of 
benefits.  Such paternalism undermines the rights of claimants seeking both 
administrative and judicial appellate review of the decisions of the Secretary.  The 
extent of the imposition is demonstrated when compared to the non-adversarial but 
equally effective process utilized by the Social Security Administration. 
 In Social Security, after the denial of reconsideration, the Agency provides 
claimants a standardized form requesting a hearing before an independent ALJ.  The 
VA provides the claimant with a Statement of the Case and then requires the filing of a 
VA Form 9 to perfect the initial appeal for administrative appellate review by the 
Board of Veterans' Appeals (BVA or Board).  This redundancy severely limits the 
number of appeals perfected resulting in substantially fewer denials being subjected to 
administrative appellate review.   
 According to the Report of the Chairman of the BVA for fiscal year 2002, the 
following numbers of Notices of Disagreements were filed from 1999 to 2002: 
 
 1999   60,318  
 2000   60,042 
 2001   43,840 
 2002   78,140 
  
During the same time period, the Agency received the following number of substantive 
appeals: 
 
 1999   35,728 
 2000   32,555 
 2001   17,720 
 2002   21,047 
 
During the same period, the Board of Veterans' Appeals rendered the following 
number of decisions: 
 
 1999   37,373 
 2000   34,028 
 2001   31,557 
 2022   17,231 
 
During the period from 1999 through fiscal year 2003, the CAVC made the following 
number of merit decisions: 
 
 1999   2,256 
 2000   1,619 
 2001   2,853 
 2002     972 
 2003   2,152 
 
Of the decisions of the BVA in which the Court rendered merit decisions, the 
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following numbers and percentages resulted: 
 
 1999    
 
666 affirmances or 29.5 percent of the total merit decisions; 
363 affirmed or dismissed in part, reversed/vacated & remanded in part, or 16 percent 
of the total merit decisions; 
1,017 reversed/vacated & remanded or 45 percent of the total merit decisions. (In 
1999, the Court did not segregate from their statistics cases which were remanded 
only.) 
 
 2000 
 
526 affirmances or 32.5 percent of the total merit decisions;  
325 affirmed or dismissed in part, reversed/vacated & remanded in part, or 20 percent 
of the total merit decisions; 
705 reversed/vacated & remanded or 43.5 percent of the total merit decisions.  (In 
2000, the Court did not segregate from their statistics cases which were remanded 
only.) 
 
 2001  
 
27 affirmances or .01 percent of the total merit decisions; 
65 affirmed or dismissed in part, reversed/vacated & remanded in part, or .02 percent 
of the total merit decisions; 
962 reversed/vacated & remanded or 33.7 percent of the total merit decisions;  
1,724 remanded or 60 percent of the total merit decisions. 
 
 2002  
 
109 affirmances or 11 percent of the total merit decisions; 
24 affirmed or dismissed in part, reversed/vacated & remanded in part, or .025 percent 
of the total merit decisions; 
209 reversed/vacated & remanded or 21.5 percent of the total merit decisions;  
476 remanded or 49 percent of the total merit decisions. 
 
 2003  
 
129 affirmances or .06 percent of the total merit decisions; 
22 affirmed or dismissed in part, reversed/vacated & remanded in part, or .01 percent 
of the total merit decisions; 
412 reversed/vacated & remanded or 19 percent of the total merit decisions;  
1,527 remanded or 71 percent of the total merit decisions. 
 
 The statistics from the CAVC confirm that in fiscal years 2001 through 2003 
the Court in merit decisions reviewing the decisions made by the BVA have returned 
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to the Board more than 90 percent in 2001 and 2003 and 70 percent in the year 2002.  
These statistics demonstrate that when decisions of the BVA on the merits are 
reviewed by the Court, claimants are consistently returned to the Agency for the 
readjudication of their claims in accordance with law.   
 Although Board members are now referred to and identified as Veterans Law 
Judges (VLJ), the decisions of the BVA are rendered without any prehearing 
discovery, the right to compensate counsel, and without an expressed statutory 
obligation imposed upon VLJs of independence.  Hearings before Social Security ALJs 
include a bound, paginated record of the relevant pleadings and evidence considered 
which contains a table of contents identified with specificity, which are the records 
relied upon by the ALJ in rendering his decision.  Additionally, the written decisions of 
Social Security ALJs contain citations to the record identifying the document relied 
upon.  While VA claimants are entitled to a "hearing" before the BVA, VLJs do not 
have an independent duty to fully develop the record and to fully identify all 
potentially favorable issues.     
 First, the majority of BVA hearings are held in Washington, D.C.,85 and to 
most VA claimants, such hearings are inherently problematic because of the expense of 
traveling there.  In order for VA claimants to fully develop the record and identify all 
potentially favorable issues, assistance of competent counsel is required, yet, by 
statute, compensation to such counsel is prohibited until after the Board's first final 
decision.   
 Second, Board hearings are not the inquisitional hearings conducted by ALJs in 
Social Security.  ALJs are required to fully develop the record and identify all 
potentially favorable issues.  Because VA claimants and their representatives are 
without any rights to pre-hearing discovery, Board hearings and decisions are made 
without the ability of VA claimants to challenge the Secretary's failure to fully develop 
the record and/or to have identified all potentially favorable issues. 
 Furthermore, claimants and their representatives preparing for hearings before 
the BVA have no rights to discovery and only limited rights to subpoena witnesses.  
Such rights are particularly critical regarding a VA claimant's ability to challenge 
evidence of record that is adverse, which often comes from VA examiners or from 
independent medical opinions that have not been subject to deposition, interrogatory, 
or even interview by counsel.  The paternalistic assumption is that the Secretary has 
fully developed the record.  Yet, Congress does not make such an assumption 
regarding the Social Security Commissioners' initial decision making.  By statute, the 
ALJ reviewing a denial of benefits is charged with performing specific duties to fully 
develop the record so as to obtain a just and accurate determination.  The VLJs have no 
such explicit statutory mandate.  A Social Security claimant is entitled to, with the 
assistance of counsel or pursuant to the statutory duty of the ALJ, challenge the 
premise that the Commissioner had fully and fairly developed the record. 
 Third, although a VA claimant or the claimant's representative is entitled to 
review of the claims file, the review of the claims file is undermined by the  lack of 
organization of its contents.  Claim files are currently and historically maintained by 
the Agency in a single and unmanageable file containing information concerning every 
claim ever made by the claimant.  Claim files also include paperwork and evidence of 
not only the pending claim but also of any other prior unrelated claims, claims for 
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dependent benefits, apportionment of benefits, overpayment of benefits issues, as well 
as educational benefits.  Claim files are not organized chronologically, nor are their 
contents paginated.  Claim files do not contain a table of contents or in any way 
provide a description of the contents of the file.  There are no means of determining or 
even ascertaining the chronological order in which the contents of the claims file were 
received by the Agency.  Documents are not uniformly date stamped; there are no 
mandatory or uniform procedures utilized for identifying the date of receipt of 
evidence placed in the claims file.  There are no means for VA claimants or the 
claimant's representative to ascertain at any discrete point in time, including the date of 
the Board's decision, the precise contents of the claims file.  As a consequence, claim 
files, which can range from several hundred to several thousand pages, are without any 
form of organization, making the task of reviewing and understanding a claims file's 
contents increasingly problematic as the number of pages contained in the claims file 
increases.   
 Additionally, as opposed to decisions of ALJs in Social Security proceedings, 
decisions from the BVA do not contain an exhibit list, and Board decisions do not 
reference or identify the evidence relied upon by the Board to support its decision.  
Board decisions do not contain citations to identify a document relied upon, or where 
that document can be located by counsel or by the reviewing court within the claims 
file.  Thus, when a VA claimant is allowed by statute to compensate an attorney after a 
first final decision of the Board, in order to determine the viability of a potential court 
appeal the task of determining the evidence relied upon by the Board to support the 
decision made by the Board requires of counsel an examination of the entire contents 
of the claims file in order to attempt to identify what evidence may have been referred 
to or relied upon by the Board in its decision. 
 VA claimants seeking administrative appellate review by the BVA are barred 
by statute from compensating counsel prior to the first BVA final decision.86  This 
statutory bar is enforced through criminal sanctions.87  Although VA claimants may 
have legal counsel to represent them before the BVA, such counsel must agree to 
represent claimants without compensation.  Such a statutory disincentive to 
representation by counsel is another example of heavy-handed paternalism inherent in 
the current statutory scheme.   
 

VI.  HOW VA CLAIMANTS ARE ADVERSELY AFFECTED BY  
 PATERNALISM AT THE JUDICIAL APPELLATE LEVEL 

 
 A Social Security claimant who appeals a denial of benefits by the Social 
Security Administration in a U.S. district court receives from the Agency a bound 
record of all documents related to the claim, submitted to the district court as the 
administrative record.  This record of proceedings before the ALJ contains a table of 
contents, which is paginated and contains the evidence relied upon as cited by the ALJ 
in rendering the decision to deny benefits.   
 A VA claimant who appeals to the CAVC after having not been able to 
compensate an attorney prior to a first final Board decision, has no reliable means to 
identify the content of the record of proceedings before the Secretary at the time of the 
Board's decision.   
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 When the VA claimant files his notice of appeal to the CAVC, it is the General 
Counsel for the Secretary, the Appellee, who by Court rule generates the designation of 
record (DOR).  The General Counsel prepares the DOR with no page numbers, no 
identification or relationship to the evidence relied upon by the BVAs to render the 
decision which has been appealed, and no table of contents which adequately identifies 
the items contained in the DOR.  
 Although a claimant has the right to counter designate the record, the counter 
designation process is frustrated by the complete disorganization of the claims file, 
which has been in the exclusive control of the Agency.  In addition, the BVA decision 
did not provide a contemporaneously prepared exhibit list in order to inform the 
claimant and his representative of the evidence relied upon by the Board in rendering 
its decision. 
 The record on appeal is ultimately paginated but lacks any contextual 
relationship to what evidence may or may not have been in the claims file, or what 
evidence was relied upon by the Board. As a consequence, the record on appeal cannot 
be relied upon by either court or counsel to confirm the evidence of record in the 
proceedings before the Secretary and the Board at the time of the Board's decision.  
The record on appeal is an artificial, after the fact reconstruction that in no way 
identifies to either a court or an appellant's counsel the evidence relied upon by the 
Secretary or the Board in denying benefits to the claimant.  
 38 U.S.C. § 7252(b) precludes the court from including in the record on appeal 
any material not contained in the "record of proceedings before the Secretary and the 
Board."  This further demonstrates the adverse affect of paternalism inherent in the 
erroneous assumption that claim files as currently maintained by the Secretary can be 
relied upon to reconstruct a record on appeal.  Additionally, the current statutory 
scheme prevents claimants from compensating counsel to represent them in 
proceedings before the Secretary and the Board in order to ensure and identify the 
contents of the record and that the record has been "fully and fairly developed."   
 By depriving VA claimants of the same rights to discovery, right to compensate 
counsel, and the right to a record developed, formed, and fully identified by an 
independent ALJ, the presumptive benefits of paternalism are negated.  The current 
public policy of paternalism, which extends to the review of the denial of veterans' 
benefits, deprives VA claimants of effective means to challenge the denial of VA 
benefits as Social Security disability claimants are afforded.  While paternalism in the 
initial decision making process of the Secretary provides a beneficial function to VA 
claimants, the extension of such paternalism to the review of the Secretary's denial of 
benefits does not serve the interest of VA claimants creating a de facto and sub silentio 
adversarial system of administrative appellate review. 

 
VII.  RECOMMENDED REMEDIES 

 
 Remedies are needed to remove the adverse affects of paternalism in the 
appellate review process of the denial of VA benefits, while maintaining a non-
adversarial and veteran friendly system to adjudicate appeals from the unfavorable 
decisions of the Secretary. The following recommendations are submitted: 
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 1. Congress should amend 38 U.S.C. § 7105 by removing the cumbersome 
and burdensome requirement upon VA claimants to file both a Notice of Disagreement 
and a substantive appeal.  If Congress desires to retain a two-tier system, then the 
Social Security model should be incorporated into the amended text of 38 U.S.C. § 
7105.  As in Social Security, a reconsideration should be the first step, and if the 
claimant remains dissatisfied, then a notice of appeal requesting de novo review by the  
BVA should be allowed.   
 2. Congress should provide the statutory mechanism to VA claimants 
appealing a denial of benefits and provide reasonable discovery tools to challenge the 
decision of the Secretary to deny benefits.  These tools should include the right to serve 
written interrogatories to VA medical examiners regarding the credentials and 
experience of individuals offering medical opinions relied upon by the Secretary and 
the right to seek clarification of the opinions rendered in order to understand the basis 
for and the specific matters considered in rendering the opinions of record.  Further, 
VA claimants should have the right, by statute, to submit to the Secretary requests for 
admissions regarding the evidence conceded by the Secretary as "substantiating the 
entitlement to the benefit sought."   
 3. Congress should amend 38 U.S.C. § 5904 to allow VA claimants to 
retain and compensate attorneys, on a contingent fee basis only, capped at 25 percent 
of past due benefits after the Secretary has denied benefits.  Attorney representation in 
the administrative appellate process is necessary and reasonable in order to ensure that 
the record is fully developed and that the Secretary has considered and granted all 
benefits to which claimants may be entitled to under law.   
 4. Congress, by statute, should require the Secretary to maintain 
segregated files for the adjudication of a denial of benefits.  These files must include a 
table of contents that identifies the documents contained in the file, the date the 
document was placed in the file, and who caused that document to be entered into the 
file.  Congress should require that these files be paginated in chronological order in 
order to ensure that claimants and their representative may be able to reliably 
determine the precise content of the record at any point in time.   
 5. Congress should require, by statute, that VLJs conduct a de novo, 
independent, and searching review of the decision to deny benefits by the Secretary.  
Congress should mandate that VLJs fully and fairly develop the record, so that a just 
and accurate determination may be made.  In addition, Congress should require that the 
decisions made by VLJs contain citations to the record, so as to adequately identify the 
specific evidence relied upon in rendering their decisions.  VLJs should be required by 
statute to identify the total number of pages contained in the claims file at the time of 
their decision.   
 6. Congress should enact a statute specifically directing that the appellant, 
not the Secretary, designate the record on appeal.  This statute should limit the items 
capable of inclusion in the record on appeal to those items contained in the claims file 
on the date of the decision of the VLJ.  If an appellant is pro se at court, then the statute 
should provide that the record on appeal constitute the entire claims file as it existed at 
the time of the BVA’s decision.  The Secretary should be allowed to counter designate 
any item of evidence not designated by the appellant that was contained in the claims 
file at the time of the Board decision. 
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 The implementation of these recommendations will remove the detrimental and 
adverse effects of paternalism in the administrative and judicial review process of the 
denial of benefits to VA claimants.  The implementations of these recommendations 
would allow for the maintenance of a non-adversarial system of administrative and 
judicial appellate review as currently exists for the benefit of Social Security claimants.   
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